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Lundel I Manufacturing Conpany appeals fromthe district court's order
granting Anerican Broadcasti ng Conpani es judgnent as a matter of |aw, and
setting aside a jury verdict of just over one nmillion dollars for Lundell
on its libel action. ABC broadcast a story on "Wrld News Tonight with
Peter Jennings," reporting that a garbage recycling machi ne nmanufactured
by Lundell "does not work." Lundell sued for libel, a jury returned a
verdict in its favor, and the district court set aside the jury verdict.
On appeal, Lundell argues that the district court erred in setting aside
the jury verdict because there was substantial evidence that



the "sting" of the defamatory statenent was fal se. Lundell also contends
that the court erred in setting aside the lost profits award because there
was evidence of lost profits damages. W reverse.

On July 2, 1992, ABC broadcast a story on "Wrld News Tonight with
Peter Jennings" as part of the programis continuing "Anger in Anerica"
reports. Jennings introduced the story:

CQur final report tonight is about garbage, which in the
case of a small rural county in Georgia, is naking an awful | ot
of people angry. Wat we have here is another exanple of why
people are frustrated or angered by governnent.

ABC reporter, Rebecca Chase, began the story by explaining the
predi canent of Berrien County taxpayers. An on-screen graphic | abeled
"Garbage Tax" appeared at the beginning of the story, and Chase began her
report:

In this south Georgia county of tobacco farms and pecan
groves, taxpayers are angry that they are stuck with a three
mllion dollar debt for this garbage recycling nmachine that
t hey never approved and does not work.

(Enphasi s added).

The story continued with Chase interviewi ng an upset taxpayer, and
t hen describing the background of the controversy:

In 1988, Berrien County had no place to put its garbage
because the landfill was full. So the county conmi ssion
decided to buy this garbage nachine with revenue bonds whi ch do
not require voter approval.

As Chase nade this statenent, television viewers saw a correspondi ng vi deo
showi ng the Lundell nachine in Berrien County.



Further in the story, viewers were shown another recycling machine
sorting solid waste as Chase stated:

The machine was supposed to work like this one in
Tennessee, sorting and recycling up to ninety percent of the
county's garbage and paying for itself by selling the recycled

materials and charging user fees. That is how then-
conmi ssioner Joe Stallings promised it would work here. It did
not .

Chase then interviewed the former Conmi ssioner, Joe Stallings, who stated:
"There's nothing physically wong with the nmachine. |It's the people."

Chase conti nued:

Stallings blanes people for not giving the machine a
chance. But nost people here blanme him for nisleading them
about how nmuch it cost to operate the plant. It was five tines
nore expensive than he said it would be. The nachine turned
the garbage into fuel pellets and conpost, but no one found a
buyer. So the unsold material piled up outside -- nothing nore
t han exposed trash. The state has now ordered the plant shut
down as an environnental hazard.

The story then detailed citizen responses, including a class action
lawsuit to void the taxpayers' obligation to pay for the recycling project.
The story concluded by telling that Berrien County taxpayers now must have
t heir garbage haul ed to another county for disposal

Lundell sued ABC, alleging that the statenent that the recycling
nmachi ne "does not work" falsely inplied that the recycling nachi ne was not
mechani cal |y operable.! ABC concedes

ILundel | also alleged that two other statenents in the story
were defamatory: the statenment that "no one found a buyer" for the
fuel pellets produced by the nmachine, and the statenent that
"taxpayers are now forced to have their trash hauled to another
county's landfill." The district court dism ssed both of these
clainms, and Lundell does not raise these issues on appeal.
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that the recycling nachine was nechanically sound, and that the reason
Berrien County no | onger used the nachine was because the county coul d not
sell the by-products at a price sufficient to cover the machine's operating
expenses. ABC defends the statenent, arguing that the phrase "does not
wor k" accurately inplied that the Lundell nachine and Berrien County's
recycling plan did not work as intended or prom sed because the systemdid
not work in a financially viable manner

ABC filed a notion for summary judgnent, arguing that Lundell could
not denonstrate that the statenent that the nmachine "did not work" was
false, and that the challenged statenent was not actionable because it was
substantially true. The district court ruled that Lundell nust bear the
burden of proving that the chall enged statenent was false. See Inre |BP
Confidential Business Docunents Litigation, 797 F.2d 632, 647 (8th GCir.
1986) (en banc), cert. denied, 479 U S. 1088 (1987). The court recognized,
however, that even if the statenent was fal se, Lundell could not recover

for defamation if the "gist" or "sting" of the report was substantially
true. See Behr v. Meredith Corp., 414 N.W2d 339, 342 (lowa 1987).
Neverthel ess, the court denied ABC s notion, holding that a disputed

guestion of fact existed as to the "sting" of the report and, therefore,
the jury nust decide the question. At the close of Lundell's evidence, the
court directed a verdict for ABC on Lundell's claimof actual nalice. The
court concluded that Lundell was a "private figure plaintiff" and,
t herefore, must show by a preponderance of the evidence that ABC breached
the standard of care of reasonably prudent professional broadcast news
enpl oyees in broadcasting the report. See CGertz v. Robert Wlch, Inc., 418
U S. 323, 347 (1974); Jones v. Pal ner Communi cations, Inc., 440 N W2d 884,
898 (1989).




Followi ng an eight-day trial, the jury returned a verdict for Lundel
assessing $900,000 in danages for injury to reputation and $158,000 in
damages for lost profits. Later, the court granted ABC s renewed notion
for judgment as a nmatter of law, ruling that the news report was
substantially true as a nmatter of law The court also ruled that if it had
not entered judgnent as a matter of law, it would have set aside the
$158,000 lost profits award because of insufficient evidence. Lundel |
appeal s.

A critical dispute in this case is over our standard of review
Lundel | argues that there is substantial evidence that ABC s statenent that
the machine did not work is false, and, therefore, the court could not
decide that the report was substantially true as a matter of |aw, and
neither the district court nor this court can disturb the jury's finding.

Lundel | argues that we are guided by our usual standard for review ng
a district court's decision to enter judgnent as a matter of law.  Under
that standard, we ask whether there is sufficient evidence to support a
jury verdict. Wite v. Pence, 961 F.2d 776, 779 (8th Cir. 1992) (standard
for granting a notion for judgnment as a matter of law). W analyze the

evidence in the light nost favorable to Lundell, and we do not weigh or
eval uate the evidence or consider questions of credibility. Id. To
sustain a notion for judgnent as a matter of law, all the evidence nust
poi nt one way and be susceptible of no reasonabl e inference sustaining
Lundell's position. [|d.

ABC, on the other hand, contends that we are not restrained in this
First Amendnent case by the deference ordinarily accorded jury findings.
Gting New York Tines Co. v. Sullivan, 376 U S. 254 (1964), ABC argues that
we nust "nmake an i ndependent exami nation of the whole record,” unrestrained

by the deference ordinarily



afforded to the jury, in order to ensure that no "forbidden intrusion on
the field of free expression" has occurred. 1d. at 285 (internal quotation
and citation onitted).

To renpove the chilling effect of defamation |laws and to encourage
"uni nhi bi ted, robust, and wi de-open" debate, the Suprene Court created a
constitutional rule protecting the good faith criticism of governnent
officials in New York Tinmes. 376 U S. at 270-71. Because freedons of
expression require "breathing space," id. at 272, the Court held that the

Constitution "prohibits a public official fromrecovering damges for a
defamatory fal sehood relating to his official conduct unless he proves that
the statement was nmade with “actual nmalice.'" 1d. at 279-80. Act ual
malice is a statenment nade "with knowl edge that it was false or with
reckl ess disregard of whether it was false." 1d. at 280. To ensure no
forbidden intrusion on these First Amendnent |iberties, an appellate
court's review of a trial court's finding of actual malice is not
controlled by the "clearly erroneous" standard of Federal Rule of G vi

Procedure 52(a). Bose Corp. v. Consuners Union of United States, Inc., 466
U S. 485, 498-511 (1984). "Judges, as expositors of the Constitution, nust
i ndependent |y deci de whether the evidence in the record is sufficient to

cross the constitutional threshold that bars the entry of any judgnent that
is not supported by clear and convincing proof of “actual malice.'" |d.
at 511.

The Suprene Court examined the protection for nedia defendants in
suits brought by private individuals in Gertz, 418 U S. 323. The Court
determined that the New York Tinmes' actual malice standard was

i nappropriate in suits brought by private persons attenpting to prove

injury to their reputation on a matter of public interest. 1d. at 344-47.
The Court nevertheless inposed two other constitutional limtations.
First, the Court held that the states could not inpose liability w thout
fault. 1d. at 346-47. Thus, a private figure cannot recover against a
nedi a



defendant without showing that the statenent at issue was false and the

nedi a defendant was at fault in publishing the statenent. ld. at 347
Second, the Court held that the states could not pernit recovery of
presurmed or punitive danages wi thout a showi ng of actual nalice. 1d. at
349- 50.

ABC argues that Phil adel phia Newspapers, Inc. v. Hepps, 475 U.S. 767
(1986), nmade the finding of falsity a constitutional rule requiring us to
i ndependently review the record to determ ne whether there has been any
"forbidden intrusion on the field of free expression.” New York Tines, 376
U S. at 285.

I n Phil adel phi a Newspapers, a series of newspaper articles |inked the
plaintiffs to organized crine. The Court decided that the common-I|aw
presunption that defamatory speech is false cannot stand when a plaintiff
seeks dammges agai nst a nedi a defendant for speech of public concern. 475
US at 777. After examning the case |aw concerning the constitutiona

limts on defamation suits, the Court expl ai ned:

When the speech is of public concern and the plaintiff is a
public official or public figure, the Constitution clearly
requires the plaintiff to surnmount a much hi gher barrier before
recoveri ng danmages froma nedi a defendant than is raised by the
conmon | aw. Wien the speech is of public concern but the
plaintiff is a private figure, as in Gertz, the Constitution
still supplants the standards of the conmmon law, but the
constitutional requirenments are, in at least sone of their
range, less forbidding than when the plaintiff is a public
figure and the speech is of public concern. Wen the speech is
of exclusively private concern and the plaintiff is a private
figure, as in Dun & Bradstreet, the constitutional requirenents
do not necessarily force any change in at |east sonme of the
features of the common-| aw | andscape.

Id. at 775 (enphasis added).

The Court enphasized that "the comon-| aw presunption that



defamatory speech is false cannot stand when a plaintiff seeks danages
agai nst a nedi a defendant for speech of public concern.” 1d. at 777.

Fromthis |anguage in Phil adel phia Newspapers, ABC argues that the
findings of falsity and substantial truth are subject to constitutional

rules requiring this court to independently evaluate the findings in a suit
brought by a private figure against a nedia defendant. ABC contends that
we cannot focus on the literal truth or falsity of the statenent, but
rather we nust decide whether the challenged statenent neets the
constitutional requirenents of a false statenent. "M nor inaccuracies do
not anount to falsity so long as "the substance, the gist, the sting, of
the libelous charge be justified.'" Masson v. New Yorker Mgazine, lInc.

501 U.S. 496, 517 (1991) (quoting Heuer v. Kee, 59 P.2d 1063, 1064 (Cal

Dist. Ct. App. 1936)). A statenent is not false unless "it would have a
different effect on the mnd of the reader from that which the pleaded

truth would have produced.” 1d. (internal quotation onmitted).

Lundel | responds that the independent review mandated in New York
Tines only applies to a |lower court finding of actual malice, and not to
findings of falsity or substantial truth. Lundell argues that the issues
of falsity and substantial truth are sinply not controlled by the
"constitutional rule" set forth in New York Tines. Lundell points out that

the court correctly instructed the jury on the fal se statenent requirenent
and ABC s defense of substantial truth, and we cannot overturn the findings
of the jury.

There is no question that the independent review required by New York
Tines applies to a trial court finding of actual nalice. 376 U S. at 284-
86. Accord Bose Corp., 466 U S. at 514 ("W hold that the clearly-
erroneous standard of Rule 52(a) of the Federal Rules of Civil Procedure

does not prescribe the standard of review to be applied in reviewing a
deternination of actual malice in a



case governed by New York Tines Co. v. Sullivan."). Here, however, we are

not reviewing a finding of actual nmalice. The district court categorized
Lundell as a private figure plaintiff. Thus, the issue boils down to
whet her findings of falsity or substantial truth are constitutional rules
requiring us to independently evaluate the record.

When the Court in Phil adel phia Newspapers discussed overriding the
conmmon | aw because of First Anmendnent protections, it focused on the
all ocation of the burden of proof. See 475 U S. at 777. The Pennsyl vani a
Suprerme Court, reversing the trial court, held that a Pennsylvania statute
pl aced the burden of proving truth on the publisher, and that this did not
violate the Federal Constitution. Id. at 770-71. The Suprene Court
reversed, holding that the conmon-law presunption that defanmatory speech
is false is unconstitutional when a plaintiff seeks damages against a nedi a
def endant for speech of public concern. 1d. at 777. The Court identified
t he burden of proof, not the elenent of falsity, as the constitutional
requi renent. To decide the case, the Court only held that the Constitution
pl aced the burden of proving falsity on the plaintiff. |ndeed, the Court
enphasi zed that it did not consider what quantity of proof of falsity that
a private figure plaintiff nust present to recover. |d. at 779 n.4; Accord
Bose Corp., 466 U S. at 514 n.31 (commenting that there mght be nmany ot her
guestions of fact in a defamation case that are irrelevant to the
constitutional standard of New York Times Co. v. Sullivan, and to which a

"clearly erroneous" standard of appellate review applies).

In Masson, the Suprene Court addressed whether a witer's alteration
of quotations attributed to the subject of an interview could establish the
actual malice required for a defamation suit by a public figure. 501 U S.
at 499. The Suprenme Court's analysis of actual malice required it to
consi der the concept of falsity. Id. at 513. The Court exam ned six
di fferent published passages to



det erm ne whet her the published passages were materially different fromthe
tape-recorded statenents, thereby creating an issue of fact for the jury
as to falsity. Id. at 522-25. The Court concluded that one of the
passages did not materially alter the neaning of the tape-recorded
statement and therefore, was not actionable. 1d. at 524. Wth respect to
the other five passages, however, the Court decided that a reasonable jury
could find a material difference between the neaning of the published
passages and that of the tape-recorded statenents. |1d. at 522-25. Because
ajury could find the differences in the statenents exposed the intervi enee
to contenpt, ridicule, or obloquy, the Court held that it could not decide
the issue of falsity as a matter of |aw | d. Masson makes abundantly

clear that in reviewing a sunmary judgnment ruling, which involves a simlar
standard as a review of a directed verdict ruling, we exan ne the evidence
in the light nost favorable to the plaintiff and decide if there is
sufficient evidence to support a jury finding of falsity. 1d. at 520-21.1

Recently, we reviewed the district court's grant of summary judgnent
to a defendant television station on a defamation claim Toney v. WCCO
Television, Mdwest Cable & Satellite, Inc., 85 F.3d 383 (8th Cr. 1996).
W reversed the district court's grant of summary judgrment as to one of the

seven statenents alleged to be defamatory. [d. at 389. The district court
ruled that the statenent was not actionabl e because even if the statenent
was defamatory, it was true. [d. at 386. In an opinion witten by Justice
White, we agreed with the district court's conclusion that one of the
statements "could be defamatory," and, therefore, the issue was one for a
jury to decide. 1d. at 388. W disagreed,

"On sunmary judgnent, we nust draw all justifiable inferences
in favor of the nonnoving party, including questions of credibility
and of the weight to be accorded particul ar evidence." Msson, 501
U S at 520 (citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,
255 (1986). W examne the evidence in a light nost favorable to
the nonnoving party, to see if there is sufficient evidence to
support a jury finding. Anderson, 477 U S. at 255.
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however, with the district court's conclusion that the statenment was "so
plainly true that it could be so characterized as a matter of law " |d.

We directed that this question should be decided by a jury. 1d. at 389.

This is not a situation where the underlying facts as to the gist or
sting of the defamatory charge are undi sputed so that the trial court nay
determ ne substantial truth as a matter of law. Conpare Canpbell v. Quad
Gty Tines, Inc., 547 NW2d 608, 610 (lowa . App. 1996), with Jones, 440
N.W2d at 891. As the Third Grcuit held in Schiavone Construction Co. V.

Tinme, Inc., a jury nust resolve the question of the sting because
reasonabl e persons could differ on that question." 847 F.2d 1069, 1084 (3d
Cir. 1988).

There are other issues in defamation actions which courts have
reserved for the jury to decide. For exanple, in Mlkovich v. lLorain
Journal Co., 497 U S. 1 (1990), the Suprene Court rejected the argunent
that opinions are absolutely protected by the First Anendnent, id. at 18-

19, recogni zing that "expressions of “opinion' may often inply an assertion
of objective fact," id. at 18. The Court allowed the defamation action to
go forward, ruling that a reasonable trier of fact could find that the so-
called opinion could be interpreted as a false assertion of fact. 1d. at
21. Had the Court believed it nust independently decide whether a
statenent constituted a fal se statenent of fact, the Court would not have
used this inquiry. Accord Partington v. Bugliosi, 56 F.3d 1147, 1153 (9th
Cir. 1995 (standard for sunmary judgnent is whether a reasonable

factfinder could conclude that the statenents inply a fal se assertion of
obj ective fact).

Phi | adel phi a Newspapers, Msson, and, in a sense, MJIKkovich, al

point to our determination that the First Anendnent commands in a
defamati on case brought by a private plaintiff against a nedia defendant
only that we review the record to deternine whether a
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reasonabl e trier of fact could find that the statenent could be interpreted
as a false assertion of fact. In essence, these cases support a
sufficiency of the evidence anal ysis.

W are further supported in this conclusion by Harte-Hanks, Inc. v.

Connaught on, 491 U. S. 657 (1989), where the Suprene Court, in review ng an
actual nalice determnation, stated that the clearly erroneous standard
could be applied to the credibility determ nations, but the review ng court
nmust deternmine whether the statenents are the character which the First
Amendnent protects. 1d. at 686-88. On review of the record, it agreed
with the Court of Appeals that the evidence supported a finding of actua
malice. 1d. at 689.

Wthin the context of deciding whether there is substantial evidence
to support the jury's finding of falsity, we nust also discern whether
there has been any intrusion on the protections of the First Amendnent.
Thus, if no reasonable jury could conclude that the statenent was a fal se
statenent of material fact, the l|ibel defendant is protected from a
defamation suit. See, e.q0., Haynes v. Alfred A Knopf. Inc., 8 F.3d 1222,
1228 (7th CGr. 1993) ("The rule maki ng substantial truth a conpl ete defense
and the constitutional Ilinmtations on defamation suits coincide.");

Canpbell, 547 N.W2d at 610. The question of whether there has been any
intrusion on First Anendnent principles is seeningly subsumed in the
inquiry as to whether there is substantial evidence to support the jury's
findings as to falsity and substantial truth. See, e.qg., Norse v. Henry
Holt & Co., 991 F.2d 563, 567 (9th Gr. 1993) (sunmary judgnent for author
appropriate when no reasonable jury could understand the statenent, when

read in context, to be defamatory); Beverly HIls Foodland, Inc. v. United
Food & Commercial Wrkers Union, Local 655, 39 F.3d 191, 195-96 (8th Cir.
1994) (summary judgnment for union appropriate when its statenents coul d not

reasonably be read to be false assertions of fact).
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Regar dl ess of our standard of review, ABC contends that the district
court correctly granted judgnent to it because Lundell did not prove the
falsity of the statenent. Alternatively, ABC argues that it is entitled
to judgnent as a matter of |aw because Lundell is a public figure for
purposes of this action, and did not prove actual malice as defined in New
York Tines.

A

In this diversity case, we review the district court's interpretation
of lowa |law de novo, and give no deference to the district court's
interpretation of state law Salve Regina College v. Russell, 499 U S. 225
(1991). O course, lowa courts nust apply the governing federa

constitutional standards in this defamation case. Toney, 85 F.3d at 386.

In lowa, libel "is the nmalicious publication, expressed either in
printing or in witing, or by signs and pictures, tending to injure the
reputation of another person or to expose the person to public hatred
contenpt, or ridicule or to injure the person in the maintenance of the
person's business." Vinson v. Linn-Mar Community Sch. Dist., 360 N W2d
108, 115 (lowa 1984) (internal citation and quotation omtted). Under |owa
| aw, whether a statenent is defamatory "nust be determined by giving to the

subj ect-matter thereof, as a whole, that neaning which naturally bel ongs
to the language used." Kiner v. Reliance Ins. Co., 463 NW2d 9, 14 (lowa
1990). | owa recognizes substantial truth as an absolute defense in a
def amation action. Pal mer Communi cations, 440 N.W2d at 891. "The libe

def endant need not establish the literal truth of every detail of the

broadcast so long as the "gist' or “sting' of the broadcast in question is
substantially true." I|d. The "gist" or "sting" is deternined by "I ooking
at the highlight of the broadcast, the pertinent angle of it, and not to
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the itens of secondary inportance which are inoffensive details, immteria
to the truth of the defamatory statenent." 1d. (quoting Behr, 414 N W 2d
at 342).

ABC argues that the phrase "does not work" used as part of the
description of events in Berrien County constitutes the use of |anguage in
accord with one of its accepted neanings, and, therefore, the phrase is not
materially false. ABC expands on its argunent by characterizing the phrase
"does not work," as including nore than Lundell's interpretation that the
machi ne was nechani cally inoperable. ABC explains that a publication is
substantially true when the allegedly fal se statenent involves the use of
| anguage consistent with an accepted neaning. Because the nmachine failed
to function on a financially self-sufficient basis, failed to solve the
county's waste disposal crisis, and had not operated since its pernmt had
been suspended, ABC contends the phrase is substantially true.

In Bose Corporation, a manufacturer sued Consuner Reports based on

statenents disparaging a new type of Bose speakers. 466 U S. at 487-88.
The Court concluded that the statement was not an assessnent of events that
speak for thenselves, but "one of a nunber of possible rationa
interpretations of an event that bristled with anbiguities and descriptive
challenges for the witer." 1d. at 512 (internal quotation onitted). The
Court did not allowrecovery for choice of | anguage whi ch, though perhaps
reflecting a misconception, represented "the sort of inaccuracy that is
commonpl ace in the forumof robust debate to which the New York Tines rule

applies." 1d. at 513. Simlarly, in Janklowv. Newsweek, Inc., 788 F.2d
1300 (8th Cir.) (en banc), cert. denied, 479 U S. 883 (1986), we stated
that we "will not nmake editorial judgnents about specific word choice in
order to portray a plaintiff in the best possible light, particularly when
the “sting'" of the inplication . . . is still present when the full
chronology is laid out." [d. at 1306.
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Contrary to ABC s interpretation, the statenent did not identify the
systemas not working, but the machine itself. The statenent was specific:

"[T] his garbage recycling nmachine . . . does not work." See Kiner, 463
N.W2d at 14. The court used the exact words of the broadcast in
submtting the question of falsity to the jury. The jury returned a
general verdict in Lundell's favor, requiring it to find that the statenent
was fal se. The sting of the broadcast is the heart of the matter in
guestion -- the hurtfulness of the utterance. Jones, 440 N.W2d at 891

(quoting Behr, 414 NW2d at 342). |If the underlying facts as to the gi st
or sting are undi sputed, substantial truth may be deternmined as a matter
of law. Jones, 440 NW2d at 891; Behr, 414 NW2d at 342. Here, however,
it is evident that the underlying facts as to the gist of the statenent are
the subject of a reasonable dispute, whether the statenent goes to the
operability of the machine, or its econonic shortcom ng. Wen the | anguage
used is capable of two neanings, including the one ascribed by a
conplainant, it is for the jury to decide the neaning conveyed. Vinson

360 NNW2d at 116. ABC s position that the statenent "does not work" neant
only that the machine did not operate in a financially viable nmanner is not
expressly included in the story itself. Al though Stallings said the
machi ne worked and Chase l|ater discussed the financial aspect of the
nmachi ne, the story, as a whole, never clarified the original statenent that
the machi ne "does not work." The statenent is not nearly as anbi guous as
the statements in Bose Corporation or Janklow The phrase "does not work"

is specific and is not the sort of inaccuracy that is "comonplace in the
forum of robust debate." Masson, 501 U S at 514 (quoting Bose Corp., 466
US at 513). W, therefore, cannot conclude that the story, as a whol e,
was substantially true as a matter of |aw

There is substantial evidence from which a reasonable jury could

conclude that the statement was false, and from which a reasonable jury
could conclude that the sting of the story was that
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the Lundell machi ne was nechanically i noperable. After carefully exam ning
the videotape, we are satisfied that a reasonable jury could conclude from
the plain neaning of the words used, that the statenent that the nachine
"does not work" meant that the machi ne was inoperable. Even according ABC
t he independent review it requests, we are confident that there has been
no forbidden intrusion on First Anendnent principles.

This conclusion is reinforced by other evidence in the record. There
is evidence that the very genesis of ABC s report was based on the fal se
prem se that the machi ne was broken. Chase initiated the story after
reading an article in the Atlanta Journal- Constitution concerning the

Berrien County facility and | ocal governnent revenue bond financing. The
article stated that the facility had financial problens, but it did not
state that the Lundell nachine did not work. Neverthel ess, Chase prepared
a proposal for a news story about the situation in Berrien County, and her
proposal included the statenent that the recycling nachine "has never
worked." Chase acknowl edged at trial that she had not interviewed anyone
with know edge of the Berrien County facility before nmmking her story
proposal, and that she had no know edge of who, if anyone, her producer
El i ssa Wel don, had interviewed. Chase also adnmitted that at the ti ne of
t he broadcast she believed that the nmachine had a broken nmai n shredder, and
this was one reason why she reported that the machine did not work. David
Gaskins, the former plant manager for the Berrien County Resource Recovery
facility, testified that the entire system including the main shredder
was operable at the tine ABC prepared its report. Qhers corroborated this
t esti nony.

Before airing the story, Chase contacted Vernon Lundell. Lundel
told Chase that the Lundell system in Berrien County worked, that
opposition to the systemwas political, and that he had stayed out of the
political dispute in Berrien County. A few days before the broadcast, Gary
Lanber son, an independent sal es
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representative for Lundell, contacted Chase and advi sed her that any story
on the Berrien County facility based on informati on provided only by | ocal
political opponents would not tell the true story of the facility.
Lanberson urged Chase to interview the forner plant nmanagers to learn the
true facts about operation of the system Lanberson testified that Chase
left himwith the inpression that she was "too busy" to conduct further
interviews and that the story was "a done deal ."

ABC contacted Gaskins to arrange filmng of the recycling system
Gaski ns was not interviewed by Chase or Wl don prior to the broadcast. No
one from ABC ever asked Gaskins if the Lundell system was capable of
processi ng garbage. Wen the ABC canera crew cane to the recycling plant,
one of the crew nenmbers renmarked to Gaskins that he understood that the
pl ant was broken down. Gaski ns responded that all he needed was sone
garbage to process and "I'll fire it up." After ABC broadcast the story,
Lundel | contacted ABC seeking a retraction. ABC responded with a letter
stati ng:

Contrary to your letter, the report does not state that
the "system!' does not work. Wat the report does say is that
t he garbage recycling nmachi ne purchased by Berrien County does
not work. This is in fact conpletely true. At the tine of our
broadcast the Berrien County machi ne was not functioning. As
| am sure you are aware, the main shredder broke down and has
not been repaired. |ndeed the Georgia Department of Natura
Resources has acted to close the facility down.

Thi s evidence anply denonstrates that ABC actually believed that its
broadcast stated that the nachine was nechanical ly inoperable, and ABC does
not dispute that the machi ne was nechanically sound. Accordingly, there
is substantial evidence fromwhich a reasonable jury could find that the
sting of ABC s broadcast was fal se.

Finally, ABC contends that other parts of the story negate any
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false inplication derived from the statenent that the nmachine was
nmechani cal |y i noperabl e: (1) the report included footage showi ng the
nmachi ne operating; (2) the report noted that the machine did turn garbage
into fuel pellets and conpost and showed fuel pellets made by the nachi ne;
(3) the report included the express statenent that "there's nothing
physically wong with the machine. |It's the people"; and (4) the report
showed footage of another Lundell machi ne operated by Tennessee officials.

These other parts of the story do not change our conclusion.? The
report did not actually show the machine operating, but only included
footage showing a worker sorting garbage and fuel pellets nade by the
machi ne. The conclusion drawn fromthe footage of the Tennessee nachine
is also inconsistent with ABC s argunent. Al ong with the footage show ng
t he Tennessee machi ne, Chase states:

The machine was supposed to work like this one in
Tennessee, sorting and recycling up to ninety percent of the
county's garbage and paying for itself by selling the recycled

materials and charging user fees. That is how then-
conmi ssioner Joe Stallings promised it would work here. It did
not .

A reasonable jury could easily conclude from Chase's conparison of the
Berrien County machine with the Tennessee nmachine that the Tennessee

machi ne worked, and the Berrien County nmachine did not. Cf. Treutler v.
Meredith Corp., 455 F.2d 255, 258 (8th Gr. 1972). Although Stallings
stated that there was nothing physically wong with the nmachine, a

reasonable juror could discredit the statenent, as the story painted
Stallings as sonmeone who had misrepresented the machine to the Berrien
County taxpayers.

2ABC al so argues that the district court correctly granted it
judgnent as a matter of |aw because Lundell failed to sustain its
burden of proving: (1) that the broadcast was "of and concerning"”
Lundel I; and (2) that ABC viol ated the standard of care practiced
by professional journalists. W have carefully considered these
argunents and conclude there is substantial evidence to support the
jury's findings.
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For these reasons, we conclude there is a disputed question of fact
as to the sting of the story, and substantial evidence to support the
jury's finding of a false statenent, naking the district court's entry of
judgnent for ABC erroneous. W reverse the district court's entry of
judgnent for ABC as a matter of |aw

B

ABC argues in the alternative that the district court's ruling may
be upheld because Lundell is a public figure for the purpose of this
action, and did not prove actual malice as defined in New York Tines.

The determnation of a plaintiff's status as a private or public
figure is an issue of law. Bagley, 797 F.2d at 644; Jones, 440 N.W2d at
894 (determination of plaintiff's status is a question of |aw governed by
federal constitutional |aw).

In Gertz, the Court identified two categories of public figures to

whom t he New York Tines standard applies:

The first category is "general purpose" public figures, those
who have attained a position "of such persuasive power and
i nfluence," and of "such pervasive fanme or notoriety," that he
or she may be considered "a public figure for all purposes and
in all contexts." The second, nore common, type of public
figure is the "limted purpose" public figure. The court
defined this type as a person who voluntarily injects hinself
or are drawn into a particular public controversy, and thereby
becones a public figure for a limted range of issues.

418 U. S. at 351. The Court also noted that "[h]ypothetically, it may be
possi bl e for soneone to becone a public figure through no purposeful action
of his own, but the instances of truly involuntary public figures nust be
exceedingly rare." |d. at 345. I n determ ning whet her an individua
shoul d be considered a linmted public figure, we nust focus our attention
on the "nature
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and extent of an individual's participation in the particul ar controversy
giving rise to the defamation." Gertz, 418 U. S. at 352. By so doing, we
then can determ ne whether the individual has voluntarily and purposefully
injected hinself into that controversy in an attenpt to influence the
resolution of the controversy. |1d. at 345.

Appl ying these factors, we nust first identify the particular public
controversy giving rise to the defamatory speech. Bagley, 797 F.2d at 645.
Here, the particular controversy giving rise to ABCs report was the
gar bage di sposal problemin Berrien County. This controversy is clearly
a public controversy involving questions of "public concern.” See Dun &
Bradstreet, Inc. v. Geennpss Builders, Inc., 472 U S. 749, 761-62 (1985)
(plurality opinion); Waldbaum v. Fairchild Publications, Inc., 627 F.2d

1287, 1296-97 (D.C. Cir.) (defining a public controversy as one raising
i ssues that mght reasonably be expected to have an inpact beyond the
parties directly enneshed in the particular controversy), cert. denied, 449
U. S. 898 (1980); Johnson v. Nickerson, 542 N.W2d 506, 511 (lowa 1996)
(same).

After identifying the particular controversy giving rise to the
defamation, we then examne the "nature and extent" of Lundell's
i nvol venent . Bagl ey, 797 F.2d at 645. This inquiry is necessary to
determ ne whether Lundell has "thrust [itself] to the forefront of [this]
particul ar public controvers[y] in order to influence the resolution of the
i ssues involved." Certz, 418 U. S. at 345.

The Suprene Court faced a situation very simlar to this case in
Hut chinson v. Proxmire, 443 U S. 111 (1979). Hutchinson did research with
primates and received research grants fromthree federal agencies. 1d. at

115. Senator WIIliam Proxm re began a public canpaign to expose wastefu
governnent spendi ng by giving a "Gol den Fleece" award to federal agencies
who funded what Proxmire
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considered to be wasteful projects. 1d. at 114. After denying protection
under the Speech and Debate O ause, id. at 123-33, the Court reversed | ower
court rulings that Hutchinson was a public figure, id. at 133-36. The
Court observed that Hutchinson's activities and public profile were like
many nenbers of his profession, and that his public witings reached a
relatively small category of professionals concerned with research in hunman
behavi or. Id. at 135. "To the extent the subject of his published
witings becane a matter of controversy, it was a consequence of the Gol den
FIl eece Award." 1d. The Court enphasized that, "those charged wth
def amati on cannot, by their own conduct, create their own defense by naking
the clainmant a public figure." Id. The Court also reasoned that
Hut chi nson did not "thrust hinself or his views into public controversy to
i nfluence others," and at nost, the public controversy consisted of
concerns about general public expenditures. 1d. The Court rejected the
argunents that Hutchinson's applications for and recei pt of federal grants
and publications in professional journals elevated himto public figure
st at us. Id. The Court's deternination was also influenced by the fact
that Hutchinson's only access to the nmedia was limted to responding to the
announcenent of the ol den Fl eece award, and that Hutchi nson did not have
regular and continuing access to the nedia, one of the accouternents of
being a public figure. 1d. at 136.

The Suprene Court also reversed |ower court rulings that a plaintiff
was a limted purpose public figure in Wolston v. Reader's Digest Ass'n
443 U.S. 157 (1979). There, publishers of a book described Wl ston as
being a Soviet agent. Id. at 159. Si xteen years before the book's

publication, Wl ston had recei ved newspaper coverage because he had fail ed
to conply with a grand jury subpoena and had been subject to contenpt
proceedings. 1d. at 162-63. Although Wl ston's decision not to appear
before a grand jury was likely to attract nedia attention, the Court
concluded that this was not the type of activity that established public
figure status. 1d. at 167. Wlston did not discuss the matter
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with the press, and limted his involvenent to defending the contenpt
charges. Furthernore, Wlston did not fail to appear in order to influence
the public with respect to any controversy, and did not voluntarily thrust

or inject hinmself into the controversy concerning Sovi et espionage. |d.
at 168. The Court said: "It would be nore accurate to say that [Wl ston]
was dragged unwillingly into the controversy." 1d. at 166. "A private

i ndividual is not automatically transfornmed into a public figure just by
beconming involved in or associated with a matter that attracts public
attention." I1d. at 167. "A |ibel defendant nust show nore than nere
newswort hiness to justify application of the demandi ng burden of New York
Tines." 1d. at 167-168.

Lundell's status mrrors that of Hutchinson. Lundell did not inject
itself into the Berrien County controversy. See Bagley, 797 F.2d at 645-
46. Cf. National Found. for Cancer Research, Inc. v. Council of Better
Busi ness Bureaus, Inc., 705 F.2d 98, 101-02 (4th Cir.), cert. denied, 464
U S. 830 (1983). I ndeed, Chase adnitted that she "did not uncover any
evi dence from any source that [Lundell] had attenpted to inject [itself]

into [the] political debate of Berrien County." Al t hough Lundel

contracted with the county for the sale of the nachine, the Suprene Court
nmakes clear in Hutchinson and Wl ston that it is the plaintiff's role in
the controversy, not the controversy itself, that is determ native of
public figure status. See Hutchinson, 443 U S. at 135; Wl ston, 443 U.S.
at 167. Even though the garbage disposal problemwas a matter of public

concern, we focus on Lundell's role in the controversy, not the public
nature of the controversy itself. ABC does not direct us to any evi dence
that Lundell placed itself into the controversy to influence the issues
i nvolved. See Gertz, 418 U. S. at 351-52 (plaintiff not a linited purpose
public figure even though he represented a client on a natter related to
the controversy at issue). Furthernore, ABC cannot, by its own conduct,
create its own defense by mmking Lundell a public figure. Li ke the
ci rcunstances in Hutchinson, there is no evidence that
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Lundel |l had access to the nedia to refute the ABC report. 443 U S. at 136.
I ndeed, ABC denied Lundell's request for a retraction of the story. For
t hese reasons, we reject ABC s alternative argunent.

ABC attacks the award of damages on several grounds. First, ABC
contends that Lundell cannot recover separate danmages for reputational harm
and lost profits. Second, ABC contends Lundell failed to prove actua
damages and |ost profits. The district court instructed the jury to
consider three different types of |oss: damage to reputation, past |ost
profits, and future lost profits. The jury awarded no damages for future
| ost profits, $158,000 for past lost profits, and $900, 000 for danmmge to
reput ation.

Citing Martin Marietta Corp. v. Evening Star Newspaper Co., 417 F.
Supp. 947 (D.D.C. 1976), ABC argues that a corporation cannot recover for

both lost profits and injury to reputation.

The law of libel has long reflected the distinction
bet ween corporate and hunman plaintiffs by limting corporate
recovery to actual danmmges in the formof lost profits . . .
"Al though a corporation may nmaintain an action for libel, it
has no personal reputation and nay be libeled only by
i mputation about its financial soundness or business ethics."

Id. at 955 (quoting Golden Palace, Inc. v. National Broadcasting Co., 386
F. Supp. 107 (D.D.C. 1974)).

ABC sets forth a policy argunent that we shoul d adopt the reasoning
of the district courts of the D strict of Col unbia. The lowa courts
however, appear to uniformy allow business entities
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to recover danmages for injury to their reputation as well as |lost profits.
See, e.d., Vojak v. Jensen, 161 N.W2d 100, 106, 110-11 (lowa 1968); G &
H Soybean G1l. Inc. v. Danond Cystal Specialty Foods, lInc., 796 F. Supp

1214, 1217 (S.D. lowa 1992) (applying lowa law). W therefore reject ABC s
argunent .

We also reject ABC s argunent that there is insufficient proof of
actual damages. Vernon Lundell testified that Lundell began operating in
1945 and had always had an excellent reputation in the industry and in
lowa. Another witness testified that just before the broadcast, Lundel

was the industry |eader for this type of equipnent. Several w tnesses
testified that after the broadcast, interest in the nachine vani shed. It
is undisputed that Lundell never sold another nachine followi ng the
broadcast. This evidence is nore than sufficient to sustain the jury's

finding that Lundell was damaged by the story. There is also conpetent
evidence to support the jury's nonetary award. See CGertz, 418 U S. at 350.
The historical sales data, as well as evidence that Lundell spent $2
mllion dollars in the devel opnent of the recycling system constitutes
conpet ent evidence of the dollar value of the injury.® See id.

ABC contends that even if we reverse the district court's entry of
judgnent, we nust affirmthe court's alternative ruling that Lundell failed
to prove lost profits resulting fromthe broadcast. ABC contends that in
order to recover lost profits, Lundell rust identify the sales it |ost
because of the report.

Lundel|l contends that the district court can only reverse the jury
verdict if the verdict is against the great weight of the

%For these reasons, we also reject ABC s contention that the
award i s excessive.
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evidence. See Wite, 961 F.2d at 780. Lundell confuses the standard for
reviewing a ruling on a nmotion for a new trial on the ground that the

verdict is against the weight of the evidence with the standard for
reviewning a ruling on a notion for judgnent as a matter of law. |d. at
779-80. Here, the district court entered judgnent as a matter of |aw
because there was a | ack of evidence of lost profits. Accordingly, our
standard of reviewis whether there is sufficient evidence to support the
verdict, not whether the verdict is against the great weight of the
evi dence. See id.

The level of proof required to establish the exact anmount of |ost
profits is not as high as the level of proof required to establish that
sone |loss occurred. OKkin Extermnating Co. v. Burnett, 160 N W2d 427,
430 (lowa 1968). As the lowa Suprene Court expl ai ned:

Courts have recogni zed a distinction between proof of the
fact that damages have been sustained and proof of the anpunt
of those dammges. |If it is speculative and uncertain whether
damages have been sustained, recovery is denied. If the
uncertainty lies only in the anount of danages, recovery nay be
had if there is proof of a reasonable basis from which the
anount can be inferred or approxi mated.

The lowa Suprene Court has rejected the argunent that a plaintiff
nmust identify specific |ost sales to recover |ost profits damages. Page
County Appliance &r., Inc. v. Honeywell, Inc., 347 NW2d 171, 178 (lowa
1984). Decreased incone after the defendant's dammging conduct is

sufficient to support an award for lost profits so long as the record
di scl oses a reasonable basis from which the amount can be inferred or
approximated. |d. "Sinply because the loss of profits cannot be shown
with precision, defendant who caused the damages, may not be heard to say
that no danmages nmmy be awarded." Okin, 160 N.W2d at 430 (quoting
Exercycle of Mch. Inc. v. Wayson, 341 F.2d 335, 337 (7th Gir.
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1965)) .

The district court set aside the lost profits award for two reasons.
First, it concluded that there were "trenendous problens" with the nachi nes
sold by Lundell, and that Lundell had to take back nost nmachines it sold
through litigation or otherw se. Second, the court concluded that
Lundel I ' s evi dence concerning | ost sales was inconsistent. Vernon Lundel
testified that Lundell would have sold over twenty systens in the two years
following the story. Vernon Lundell's son-in-law and vice-president of the
conpany, Steve Paul sen, testified that he thought the conpany coul d have
only sold four systens.

Al though Lundell's and Paul sen's testinobny is inconsistent, it does
not cause us to conclude that there was no reasonabl e basis for cal cul ating
| ost profit damages. The jury was free to accept or reject the opinion of
ei ther one of these witnesses. The discrepancy between the two w t nesses
does not mmke the danage anpunts lacking in a reasonable basis, but only
denonstrates the opinions of different witnesses. Further, there was other
evi dence to support the lost profits award. First, there was evi dence that
before the report there was substantial interest in the Lundell nachine,
and following the report, Lundell could not sell a single nachine. There
was evidence that in the years before the report, Lundell sold an average
of two recycling systens per year, and that each nachine had a gross profit
of approximately $240, 000. The historical sales figures for the years
preceding the story also provide a reasonabl e basis for approximating | ost
profits damages. |ndeed, Lundell earned $158,000 in 1987 on sal es of over
$1.5 million, representing the sale of one nmachine.

Furthernore, the issue of whether the machines had "trenendous
probl ems" was conflicting. Lundell presented extensive evidence that the
defamatory statenments in the ABC report killed interest and sales of the
Lundell machine. ABC refuted this theory,

- 26-



presenting evidence that the | oss of sales was caused by intrinsic probl ens
with the nachine. There was evidence supporting both theories, and it was
an issue for the jury, not the court, to resol ve.

Thus, we concl ude that a reasonabl e basis existed to support an award
of lost profits. W reverse the district court's alternative ruling
setting aside the lost profits award.

W reverse the district court's entry of judgrment for ABC. W renand
to the district court with directions that the court reinstate the jury
verdict for Lundell and award of danages for Lundell, including danmages for
| ost profits.

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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